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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

(FRL  1062-2] 

Requirements  for  Preparation, 

Adoption  and  Submittal  of  . 
Implementation  Plans; 
Intergovernmental  Consultation 

agency:  Environmental  Protection 
Agency. 

action;  Final  rule. _ 

summary:  The  Clean  Air  Act,  as 
amended,  August  1977  (42  U.S.C,  7401  et 
se^.),  includes  new  requirements  for 
intergovernmental  consultation.  Section 
121  of  the  Act  requires  the  States  to 
provide  a  process  of  consultation  with 
local  governments,  organizations  of 
local  elected  ofHcials,  and  Federal  land 
managers  during  certain  actions  under 
the  Act.  Section  174  of  the  Act  requires 
Governors  to  designate,  in  consultation 
with  local  officials,  lead  organizations 
for  coordinating  State  implementation 
plan  (SIP)  revisions  for  areas  where 
carbon  monoxide  or  ozone  standards 
have  not  been  attained.  Section  174  also 
requires  that  State  and  local  officials 
jointly  determine  their  respective 
responsibilities  for  developing, 
implementing,  and  enforcing  a  SIP  for 
such  areas.  The  Environmental 
Protection  Agency  (EPA)  is  today 
publishing  a  final  rule  to  assist  States  in 
preparing  SIP  revisions  meeting  these 
new  requirements.  The  rule  was 
proposed  in  the  Federal  Register  on  May 
18. 1978  (43  FR  21466-21470).  The  final 
rule  incorporates  public  comments 
received  during  the  period  May  18  to 
June  23. 1978,  including  comments 
received  at  a  public  hearing  on  June  21, 
1978. 

EFFECTIVE  DATE:  June  18,  1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Kurtzweg,  Office  of  Transportation 
and  Land  Use  Policy  (ANR-445), 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  D.C.  20460, 
Telephone:  (202)  755-0570. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Clean  Air  Act,  as  amended, 
August  1977  (42  U.S.C.  7401  et  seq.), 
requires  increased  coordination  and 
consultation  among  State  and  local 
officials  in  the  achievement  of  national 
ambient  air  quality  standards  and  the 
prevention  of  significant  deterioration  of 
air  quality.  On  May  18, 1978,  EPA 
published  in  the  F^eral  Register  (43  FR 


21466-21470)  a  proposed  rule  containing 
requirements  for  intergovernmental 
consultation.  A  public  hearing  on  these 
requirements  was  held  on  June  23, 1978. 
Public  comments  were  received  during 
the  period  May  18, 1978  through  June  23, 
1978. 

Section  121  of  the  amended  Act 
requires  States  to  establish  procedures 
for  consulting  with  officials  of  local 
government  and  Federal  land  managers. 
Each  SIP  must  include  a  satisfactory 
process  of  consultation  for  carrying  out 
provisions  of  the  Act  related  to 
requirements,  including  transportation  ^ 
controls,  for  nonattainment  areas;  air 
quality  maintenance;  preconstruction 
review  of  major  stationary  s'ources  of  air 
pollution;  prevention  of  signiHcant 
deterioration;  and  certain  delayed 
compliance  orders.  Thus,  Ihe 
consultation  requirement  applies  to  both 
attainment  and  nonattainment  areas 
and  to  all  pollutants  for  which  national 
ambient  air  quality  standards  have  been 
established.  EPA  is  required  by  the 
amended  Act  to  promulgate  regulations 
to  assure  adequate  consultation. 

Guidance  describing  certain 
consultation  procedures  related  to  Clean 
Air  Act  requirements  for  an  air  quality- 
transportation  plaiming  process  and  for 
prevention  of  signiHcant  deterioration 
has  already  been  issued.  In  June  1978 
EPA  and  the  Department  of 
Transportation  (DOT)  jointly  issued 
"Transportation — ^Air  Quality  Planning 
Guidelines"  that  include 
recommendations  for  consultation 
during  the  development  of  the 
transportation  related  portion  of  a  SIP. 
Final  rules  for  the  prevention  of 
significant  deterioration,  including 
consultation  requirements,  were 
published  in  the  Federal  Register  on 
June  19, 1978  (43  FR  26380-26387).  These 
guidelines  and  regulations  should  be 
consulted  by  agencies  ejected  by  the 
rule  being  published  today  in  the 
development  of  consultation  processes. 

In  nonattainment  areas  for  carbon 
monoxide  or  ozone.  States  are  subject  to 
additional  consultation  requirements 
under  section  174  of  the  amended  Act. 
States  must  determine  jointly  with  local 
governments  the  division  of 
responsibility  for  development, 
implementation,  and  enforcement  of  the 
air  quality  plans  for  these  areas.  Local 
governments  were  provided  an 
opportunity  to  designate  bjragreement 
an  organization  to  prepare  the  SIP 
revision  for  these  nonattainment  areas, 
if  they  did  so  by  February  7, 1978.  The 
Governor  is  required  to  either  certify  a 
locally  designated  organization  or.  if  no 
acceptable  local  designation  is  made,  to 
certify  another  state  or  local 


organization.  On  December  14, 1977, 

EPA  and  DOT  jointly  issued  "Clean  Air 
Act  section  174  Guidelines"  describing 
the  process  and  criteria  to  be  used  for 
such  certification.  The  final  rule 
published  today  reflects  the  information 
contained  in  those  guidelines. 

The  regulations  promulgated  below 
combine  existing  regulations  pertaining 
to  intergovernmental  consultation  in  40 
CFR  51.21  and  51.58  with  the  new 
requirements  in  the  Clean  Air  Act.  as 
amended,  under  a  new  Subpart  M, 
entitled  “Intergovernmental 
Consultation,'Lwithin  Part  51.  In 
addition,  this  regulation  amends  40  CFR 
51.61  to  make  the  new  Subpart  M.  where 
appropriate,  applicable  to  air  quality 
maintenance  planning. 

These  regulations  are  not  designed  to 
require  the  replacement  of  existing 
consultation  procedures.  However,  such 
procedures  should  be  augmented  or 
improved,  where  necessary,  to  involve 
affected  organizations  or  individuals 
and  to  provide  them  with  adequate 
opportunity  to  express  their  opinions 
and  concerns  during  development  of  a 
SIP. 

Discussion  of  Major  Comments 
Agency  certification 

Major  substantive  comments  were 
received  on  the  portions  of  the  proposed 
regulations  for  agency  certification 
under  Section  174.  Some  commenters 
identified  a  need  for  provisions  in  the 
regulations  to  allow  for  changing  the 
certified  agency,  particularly  if 
requested  by  elected  officials  of  local 
governments.  EPA  agrees  that,  in  order 
to  accommodate  changes  in 
responsibilities  for  plan  developments, 
there  is  a  need  for  procedures  to  allow  a 
change  in  the  agency  certified.  In  * 
addition,  a  Governor  may  initially  have 
certified  a  State  agency  as  the  lead 
planning  agency.  Because  State  agencies 
will  not  be  eligible  for  funding  under 
section  175  of  the  Act,  unless  local 
ofiicials  maintain  control  over  use  of  the 
funds,  certification  of  an  organization 
more  directly  representing  local  officials 
may  prove  desirable,  A  new  §  51.241(f) 
has  been  added  to  allow  changing  the 
certified  agency. 

One  commenter  suggested  a  need  for 
regulations  to  provide  for  certification  of 
a  lead  planning  agency  where  the  status 
of  an  area  changes  from  attainment  to 
nonattainment  for  carbon  monoxide  or 
ozone.  A  new  §  51.241(e)  has  been  added 
outlining  procedures  that  shall  be  used 
in  those  situations. 

Another  commenter  suggested  that,  in 
order  to  assure  that  concerns  of  all 
participants  in  the  agency  certification 
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process  have  been  addressed,  EPA 
should  circulate  a  description  of 
concerns  raised  by  participants  under 
S  51.241(d).  EPA  believes  that  this  issue 
deserves  attention  in  the  regulation. 
However,  we  believe  that  the  issue  is 
adequately  addressed  by  making  the 
information  submitted  by  the  Governor 
under  §  51.241(d)  available  for  public 
review  in  the  appropriate  EPA  Regional 
Office.  Language  has  been  added  to 
§  51.241(d)  to  enable  such  review. 

Consultation  Process — Objectives 

Under  the  approach  in  the  proposed 
rule.  State  and  local  governments  would 
have  the  responsibility  for  determining 
the  mechanisms  and  procedures  that 
should  be  used  to  provide  for  adequate  . 
consultation.  Objectives  for  the  process 
were  included  in  the  proposal.  Most  . 
commenters  stated  that  they  believed 
the  objectives  of  the  consultation 
process  were  appropriate.  However, 
some  commenters  disagreed  with  the 
approach  and  maintained  further, 
procedural  guidance  will  be  needed  to 
insure  that  the  objectives  are  given 
adequate  and  serious  consideration. 

EPA  has  retained  the  proposed 
approach  in  the  final  rule.  A  process  of 
consultation  is  now  more  specifically 
defined  in  these  regulations  because  a 
satisfactory  process  may  vary 
depending  upon  the  program  or  action 
affected  and  upon  established  chaimels 
of  communication  within  each  State  and 
local  area.  However,  in  response  to 
comments,  additional  clarifying 
language  has  been  added  to  the 
objectives  to  indicate  that  (1)  the 
information  and  education  requirement 
in  §  51.243(a)  applies  to  the  revision  of 
all  SIP  elements  listed  in  i  51.244.  and 
(2)  the  opportunity  for  involvement  of 
affected  governmental  organizations 
and  elected  officials  must  be  provided 
on  a  regular  and  fi«quent  basis  in  the 
development  of  all  elements  of  the 
revised  SIP  which  affect  their  area. 

One  conunenter  requested 
clarification  as  to  who  has  final 
authority  under  §  51.243(c)  to  resolve 
key  issues.  EPA  believes  that  this 
decision  should  be  left  to  the  affected 
State  and  local  governments  developing 
the  consultation  process.  Another 
commenter  requested  that  requirements 
be  included  for  providing  information 
and  education  on  such  topics  as 
planning  alternatives  under 
consideration,  groups  of  measures  that 
form  alternative  strategies,  and  the 
effects  of  alternatives  in  local  areas. 
EPA  has  partially  incorporated  this 
suggestion  by  specifying  that 
information  must  be  provided  on  all 


elements  listed  in  8  51.244.  EPA  believes 
that  the  more  detailed  guidance 
suggested  is'unnecessary  given  the 
requirements  of  section  172(b)(9)  of  the 
Act  and  the  recommendations  in  the 
EPA-DOT  "Transportation-Air  Quality 
Planning  Guidelines." 

A  number  of  comments  addressed  the 
scope  and  extent  of  the  consultation 
process.  One  commenter  noted  that  it 
would  be  inappropriate  to  involve  local 
officials  in  the  stationary  source  control 
portions  of  a  SIP.  Other  commenters 
suggested  that  the  consultation  process 
should  apply  only  to  the  substantive 
portions  of  plan  revisions  and  that  the 
EPA  rule  should  not  affect  basic 
procedures  and  functions  of  local 
agencies  (e.g.,  intra-agency 
preconstruction  reviews,  local  governing 
or  hearing  board  decisionmaking,  or 
local  rule  changes).  In  response  to  these 
comments,  EPA  emphasizes  that  the 
consultation  requirements  do  apply  to 
stationary  source  review  procedures, 
but  only  to  affected  governmental 
agencies  and  individuala.  This  intent  has 
been  clarified  in  both  8  8  51.243(b)  and 
51.245. 

One  commenter  suggested  that  the 
detennination  of  the  proportion  of 
emissicTn  reductions  to  come  fi*om 
stationary  and  from  mobile  sources 
should  be  included  among  the  key  issues 
to  be  jointly  resolved  by  State  and  local 
officials  under  8  51.243(c).  This 
suggestion  has  been  incorporated  into 
the  final  rule.  Other  examples  have  also 
been  added  to  help  clarify  the  type  of 
issues  that  should  be  jointly  resolved. 


inform  the  public  about  the  air  quality 
planning  process  and  involve  them  in 
the  process.  EPA  believes  that 
consultation  in  the  development  of 
public  participation  aspects  of  any  of 
the  measures  or  procedures  listed  under 
8  51.244  is  a  legitimate  requirement  but 
that  it  is  unnecessary  to  list  public 
participation  separately. 

Organizations  and  Officials  To  Be 
Consulted 

A  substantial  number  of  comments 
were  received  that  pointed  out  that  the 
“intergovernmental  consultation” 
required  in  sections  121  and  174  of  the 
Act  does  not  include  consultation  with 
public  interest  organizations.  These 
commenters  indicated  that  consultation 
with  special  interest  groups  would  be  an 
^enormous  administrative  burden  to 
State  and  local  agencies.  Other 
commenters  suggested  expanding  the 
involvement  of  interest  groups  to 
include  private  business  entities  and 
major  community  organizations.  EPA 
has  determined  that  sections  121  and 
174  apply  only  to  consultation  among 
governmental  organizations  and  elected 
officials.  However,  sections  108(e)(4) 
and  172(b)(9)  of  the  Act,  and  the  ^A- 
DOT  ‘Transportation — ^Air  Quality 
Planning  Guidelines"  do  require  public 
involvement  in  the  SIP  revision  process. 
The  final  rule  has  been  amended  by 
deleting  the  requirement  for  public 
interest  group  involvement  in 
8  51.245(e)i  but  specifically  including 
these  groups,  as  well  as  other  affected 
interest  groups,  in  8  51.251(a). 


Plan  Elements  Affected 

Several  commenters  requested 
clarification  of  the  definition  of  “direct" 
sources  in  8  51.244(a).  In  response  to 
these  comments,  EPA  has  substituted 
the  words  “major  stationary"  for 
“direct"  The  exact  definition  of  “major 
stationary  source”  will  depend  on  the 
status  of  the  area  and  type  of  planning 
(see,  e.g.,  sections  169(1),  169A(g)(7),  and 
302(j)  of  the  Act). 

Other  commenters  questioned 
whether  the  affected  plan  elements 
included  all  the  requirements  in  section 
172,  and  whether  the  consultation 
process  applied  to  all  revisions  in 
attainment  and  nonattainment  areas. 
This  has  been  clarified  in  a  new 
8  51.244(g)  which  indicates  that 
consultation  is  required  during 
development  of  any  measure  required 
under  Part  C  or  Part  D  of  the  Act  A- 
related  comment  suggested  listing  a  new 
plan  element  public  participation,  in 
8  51.244.  This  addition  would  require 
use  of  a  consultation  process  in 
development  of  programs  to  adequately 


One  commentator  emphasized  the  fact 
that  the  consultation  process  is 
particularly  important  because  different 
State,  local  and  areawide  agencies  may 
be  responsible  for  development, 
implementation  and  enforcement  of  a 
SIP.  Several  types  of  governmental 
agencies  commented  that  their  interests 
and  responsibilities  would  be  affected 
by  the  SIP  and  that  they  should, 
therefore,  be  included  in  any 
consultation  process  established.  These 
comments  are  reflected  in  the  final 
regulation  which  has  been  expanded  to 
require  an  opportunity  for  participation 
in  the  consultation  process  of  State, 
local  and  areawide  agencies  with 
implementation  or  enforcement 
responsibilities.  Agencies  specifically 
mentioned  include  health  planning 
agencies,  conununity  and  economic 
development  agencies,  and  manpower 
planning  agencies.  A  related  comment 
indicate  that  the  provision  for  inclusion 
of  State,  local  and  areawide 
transportation  planning  agencies  in  the 
consultation  process  shotdd  be 
expanded  to  specifically  include  State 


35178  Federal  Register  /  Vol.  44.  No.  118  /  Monday.  June  18.  1979  /  Rules  and  Regulations 


highway  and  transportation 
departments,  as  well  as  local  transit 
authorities  and  agencies.  EPA  believes 
such  specificity  is  unnecessary.  The 
general  reference  to  ‘‘transportation 
planning”  agencies  encompasses  all 
these  organizations. 

Resolution  of  Disputes 

One  commenter  addressed  the  need  to 
include  procedures  to  enable  local 
officials  to  appeal  to  Federal  officials  to 
set  aside  a  plan,  or  portion  thereof,  for 
lack  of  adequate  consultation.  Section 
121  of  the  Act  specifically  provides  that 
local  or  regional  governmental  agencies 
adversely  affected  by  action  of  the 
Administrator  approving  a  plan  may 
petition  for  judicial  review  of  such 
action  on  the  basis  of  violation  of  the 
consultation  requirements.  However, 
EPA  believes  that  procedures  should  be 
provided  to  encourage  resolution  of 
disputes  out  of  court.  Therefore,  a  new 
§  51.247  including  such  procedures  has 
been  added  to  the  continuing 
consultation  process  regulations. 
Subsequent  subsections  have  been 
renumbered. 

Relationship  With  Other  Programs 

A  major  concern  raised  by  some 
commenters  was  that  the  requirement 
for  coordination  with  other  programs  is 
unnecessary  and  duplicative  of  existing 
review  procedures  required  by  Circular 
A-95  of  the  Office  of  Management  and 
Budget.  EPA  intends  that  where 
possible,  existing  procedures  should  be 
used  to  ensure  the  necessary 
coordination.  Clarifying  language  has 
been  added  to  §  §  51.248  (a)  and  (b) 

(§  51.247(a)  and  (b)  in  the  proposed  rule) 
to  emphasize  this  intent. 

One  commenter  questioned  how 
conflicts  will  be  resolved  under 
§  51.248(a)  (originally  §  51.247(a))  if  an 
agency  disagrees  with  another  agency 
as  to  whether  its  programs  substantially 
affect  or  are  affected  by  the  SIP.  EPA 
believes  State  and  local  governments 
should  establish  appropriate 
mechanisms  for  resolving  such 
disagreements  within  the  framework  of 
the  consultation  process  (e.g.,  through 
memoranda  of  understanding,  as 
indicated  in  §  51.248(b)). 

Another  agency  commenting  on  these 
regulations  pointed  out  procedural 
problems  associated  with  coordination 
with  other  planning  and  management 
programs.  Specifrcally,  some 
transportation,  solid  waste,  and  other 
plans  are  only  updated  at  multi-year 
intervals.  Thus,  existing  plans  may  be 
outdated  and  consideration  of  planning 
objectives  in  those  plans  or  determining 
conformity  of  those  plans  with  the  SIP 


may  be  meaningless  and  futile.  EPA 
recognizes  that  coordination  may 
present  problems  in  these  situations  and 
will  certainly  consider  these  problems 
when  reviewing  the  coordination 
procedures  developed  under  this 
regulation.  However.  EPA  believes  that, 
in  light  of  the  conformity  requirement  in 
section  176(c)  of  the  Act,  the 
requirement  is.  nervertheless,  valid  cmd 
necessary.  State  and  local  government 
agencies,  which  are  familiar  with 
planning  and  programming  schedules  of 
affected  agencies,  are  in  a  better 
position  than  EPA  to  develop 
coordination  and  conformity 
determination  procedures  which 
account  for  different  planning  cycles,  yet 
insure  the  necessary  coordination. 

A-95  Clearinghouse  Review 

The  major-comments  related  to  the  A- 
95  Clearinghouse  Review  section  of  the 
regulation  concerned  who  has 
responsibility  for  insuring  this  revew 
and  when  the  review  sould  occur  (e.g., 
before  or  after  public  hearings,  as 
sections  of  SIP  are  drafted,  or  when  the 
entire  SIP  is  complete).  In  response  to 
the  first  issue,  clarifying  language  has 
been  added  to  $51,251  (§  51.250  in  the 
proposed  rule)  indicating  that  the 
governmental  organization  responsible 
for  developing  the  SIP  is  also 
responsible  for  submitting  the  draft  plan 
the  A-95  clearinghouse  and  considering 
comments  raised  during  A-95  review. 
With  respect  to  the  timing  issue, 
language  has  been  added  indicating  that 
the  draft  plan  (or  portions  thereof)  shall 
be  submitted  to  the  A-95  clearinghouse 
either  prior  to  or  concmrent  with 
announcement  of  the  public  hearing  on 
the  plan.  EPA  believes  this  approach  is 
consistent  with  existing  A-95  review 
procedures  and  will  best  insure  timely 
submittal  of  SIP  Revisions  to  EPA. 

Discussion  of  Miscellaneous  Comments 

EPA  does  not  agree  that  the  proposed 
rule  would  be  improved  by  the 
suggestions  of  some  commenters  and 
has  rejected  the  following  comments  for 
the  reasons  noted. 

Two  conunenters  questioned  the  need 
for  the  requirements  for  agency 
certiflcation  because  section  174  of  the 
Act  does  not  require  EPA  to  promulgate 
regulations,  and  agency  certifications 
have  already  occurred  in  most 
nonattainment  areas  to  which  the 
requirements  in  section  174  apply.  No 
changes  have  been  made  in  response  to 
these  comments  because  (1) 
certifications  have  not  been  made  for  all 
affected  areas,  (2)  section  301(a)(1)  of 
the  Act  authorizes  the  Administrator  to 
prescribe  such  regulations  as  may  be 


necessary  to  carry  out  his  functions  in 
administering  the  Act  and  (3)  section 
172(b)(9)  of  the  Act  requires  that  the  SIP 
Revisions  evidence  ‘‘public,  local 
government  and  State  legislative 
involvement  and  coiuultation  in 
accordance  with  section  174."  The 
Administrator  has  determined  that  the 
actions  and  information  required  by 
these  regulations  are  necessary  in  order 
to  insure  compliance  with  sections 
172(b)(9)  and  174.  Furthermore,  as 
indicated  above,  because  of  comments 
received.  EPA  has  determined  that  the 
agency  certification  process  may  be  a 
continuing  one,  i.e..  there  should  be 
provisions  for  changing  certifications 
and  for  making  new  certifications  if 
situations  change  (e.g.,  an  attainment 
area  becomes  a  nonattainment  area). 
Therefore,  EPA  believes  these 
regulations  are  valid  and  necessary. 

Other  comments  concerning  the 
agency  certification  process  raised 
issues  which  are  beyond  EPA's  legal 
authority  under  the  Act  For  example, 
one  commenter  suggested  that  the 
regulations  for  implementing  section  174 
should  apply  to  all  lead  planning 
organizations,  and  not  be  limited  to  lead 
agencies  in  carbon  monoxide 
photochemical  or  oxidant  nonattainment 
areas.  Another  commenter  suggested 
that  EPA  set  a  deadline  by  when 
Governors  must  act  on  certification  of 
locally  designated  lead  agencies.  If  the 
Governor  has  taken  no  action  by  that 
date,  EPA  could  consider  the  locally 
designated  agency  eligible  for  funding 
under  section  175. 

One  commenter  suggested  that  EPA 
place  an  affirmative  duty  on  the  States 
to  encourage  local  designation  of  lead 
agencies,  including  a  duty  to  educate 
local  officials  so  that  they  can 
participate  meaningfully  in  the 
designation  process.  EPA  believes  that 
this  suggestion  is  adequately  addressed 
in  both  section  174  of  the  Act  and  in 
$  51.241  (a)  and  (b)  of  this  regulation 
which  give  local  governments  the  initial 
opportunity  to  act  and  require  the 
Governor  to  consult  with  local 
governments  before  certifying  a  lead 
agency. 

One  commenter  indicated  the 
consultation  is  not  required  under 
section  113  of  the  Act  and  should  not  be 
required  in  this  regulation.  However, 
section  121  specifically  states  that  the 
consultation  requirements  apply  to 
j  activities  under  section  113(d). 

One  commenter  asked  for  darification 
concerning  the  definition  of  “Federal 
land  manager,"  particularly  whether  the 
phrase  induded  managers  of  Federal 
facilities.  This  term  is  de^ed  in  section 
302(i)  of  the  Act  and  deariy  does  not 


Federal  Re^ster  /  Vol.  44.  No.  118  /  Monday.  June  18.  1979  /  Rules  and  Regulations  35179 


include  Federal  facility  managers. 
Another  commenter  indicated  that  the 
Secretary  of  Agriculture  has  designated 
the  Chief  of  the  Forest  Service  as  the 
Federal  land  manager  for  Forest  Service 
lands  (see  7  CFR,  subtitle  A,  Part  2)  and 
requested  that  EPA  state  that  the 
Federal  land  manager  for  Forest  Service 
lands  is  the  Regional  Forester  having 
authority  over  the  ejected  lands.  EPA 
believes  it  is  inappropriate  to  include 
the  suggested  specificity  in  this 
regulation,  but  believes  affected 
agencies  should  be  aware  of  this 
delegation  of  authority. 

One  commenter  suggested  that  the 
words  "and  where  possible”  be  deleted 
from  S  51.248(a)(2H4)  (8  51.247(a)(2H4) 
in  the  proposed  rule).  This  provision 
requires  integration  of  work  programs, 
use  of  common  policy  advisory  boards, 
and  common  public  participation  and 
information  programs.  EPA  believes  that 
an  absolute  requirement  would  be 
unreasonable  and  might  in  some  cases, 
preclude  use  of  existing  procedures  for 
coordinating  with  other  programs. 
Therefore,  EPA  has  determined  that  the 
coordination  requirement  is  sufficient. 

One  commenter  indicated  that  A-95 
review  for  some  matters  (e.g., 
compliance  orders  and  new  source 
review)  would  be  inappropriate. 

Because  other  commenters  indicated 
that  A-95  review  would  be  quite 
appropriate  for  such  elements  as 
preconstruction  review,  no  change  was 
made  in  the  final  rule. 

Some  comments  disputed  EPA’s 
contention  that  the  relation  will  not 
require  an  appreciable  increase  in 
resources  and  therefore  does  not  meet 
the  minimum  criteria  for  significant 
regulations  requiring  a  regidatory 
analysis  under  Executive  Order  12044. 
EPA  disagrees  because  (1)  these 
regulations  are  procedural  in  natiu*e  and 
affect  mainly  governmental  personnel; 

(2)  existing  consultation  procedures 
should  be  used,  wherever  possible;  and 

(3)  funds  available  under  section  175 
may  be  used  to  develop  or  modify  the 
required  procedures. 

Final  Action  « 

The  following  regulations  are 
nationally  applicable.  Therefore,  under 
section  307(b)(1)  of  the  Act,  judicial 
review  may  be  sought  only  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia.  Petitions  for  review  must  be 
filed  on  or  before  August  17, 1979. 

As  noted  above,  these  regulations  are 
procedural  in  nature  and  affect  mainly 
governmental  personnel.  Because  the 
required  level  of  effort  will  not 
necessitate  an  appreciable  increase  in 
resources,  these  regulations  do  not  meet 


the  minimum  criteria  for  significant 
regulations  requiring  a  regulatory 
analysis  as  described  in  ^ecutive  • 
Order  12044. 

SIP  revisions  for  nonattainment  areas 
must  be  submitted  to  EPA  by  January  1, 
1979.  The  procedures  required  by  these 
regulations  must  be  included  in  those 
plans.  Therefore,  the  Administrator 
finds  good  cause  for  making  these 
regulations  effective  on  the  date  of 
publication. 

As  part  of  EPA’s  "sunset"  policy.  EPA 
will  evaluate  this  regulation  five  years 
after  the  date  of  publication.  This 
evaluation  will  assess  the 
implementation  of  the  regulation  in 
terms  of  effectiveness,  costs  and 
benefits,  and  alternatives  for  achieving 
the  same  objectives. 

Dated:  May  25, 1979. 

Douglas  M.  Costle, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I.  Part  51,  is 
amended  as  follows: 

1.  Sections  51.21  and  51.58  (b)-(h)  are 
revoked  and  reserved. 

2.  Section  51.61,  paragraph  (d)  is  . 
revised  to  read  as  follows: 

S  51.61  AQMA  plan:  Submittal  format 
***** 

(d)  AQMA  plan.  Applicable 
information  required  under  88  51.52(b), 
51.53,  51.54,  51.55,  51.56,  51.58,  51.59, 
51.60  and  Subpart  M. 

***** 

3.  In  8  51.63  paragraph  (a)  the 
reference  to  "51.58(h)”  is  deleted  from 
the  first  sentence. 

Subparts  E-L  [Added  and  Reserved] 

4.  New  subparts  E  to  L  are  added  and 
reserved. 

5.  A  new  Subpart  M  is  added  as 
follows: 

Subpart  M— Intergovernmental 
Consultation 

AgeiK:y  Certification 

51.240  General  plan  requirements. 

51.241  Nonattaimnent  areas  for  carbon 
monoxide  and  ozone. 

51.242  (Reserved). 

Continuing  Consultation  Process 

51.243  Consultation  process  objectives. 

51.244  Plan  elements  affected. 

51.245  Organizations  and  officials  to  be 
consulted. 

51.246  Timing. 

51.247  Hearings  on  consultation  process 
violations. 

Relationship  of  Plan  to  Other  Planning  and 
Management  Programs 

51.248  Coordination  with  other  programs. 


Sec. 

51.249  (Reserved). 

51.250  Transmittal  of  information. 

51.251  A-05  clearinghouse  review. 

51.252  Summary  of  plan  development 

participation. 

Authority:  Secs.  110, 121, 174(a),  301(a) 
Clean  Air  Act  as  amended  (42  U.S.C.  7410, 
7421,  7504,  and  7e01(a)). 

Agency  Designation 

851.24*  General  plan  requirements. 

Each  State  implementation  plan  must 
identify  organizations,  by  offidal  title, 
that  will  participate  in  developing, 
implementing,  and  enforcing  the  plan 
and  the  responsibilities  of  such 
organizations.  The  plan  shall  include 
any  related  agreements  or  memoranda 
of  understanding  among  the 
organizations. 

S  51.241  Nonattainment  areas  for  carbon 
monoxide  and  ozone. 

(a)  For  each  AQCR  or  portion  of  an 
AQCR  in  which  the  national  primary 
standard  for  carbon  monoxide  or  ozone 
will  not  be  attained  by  July  1, 1979,  the 
Governor  (or  Governors  for  interstate 
areas)  shall  certify,  after  consultation 
with  local  officials,  the  organization 
responsible  for  developing  the  revised 
.implementation  plan  or  portions  thereof 

'  for  such  AQCR.  The  procedures 
described  in  the  “Section  174 
Guidelines"  issued  jointly  in  December 
1977  by  EPA  and  the  Department  of 
Transportation  should  be  consulted  in 
this  process.  These  guidelines  are 
published  as  Appendix  U  to  Part  51. 

(b)  The  Governor  shall  certify  an 
organization  of  elected  officials  of  local 
governments  designated'by  agreement 
of  affected  general  purpose  local 
governments  unless  no  agreement  was 
reached  by  affected  local  governments 
by  February  7, 1978,  or  the  locally 
designated  organization  does  not  meet 
the  criteria  for  a  lead  planning 
organization  contained  in  the  "Section 
174  Guidelines."  In  making  the 
certification,  the  Governor  shall  take 
into  consideration  any  ongoing  process 
of  local  designation  in  existence  on 
February  7, 1978.  The  certification  shall 
be  in  accordance  with  the  joint 
determination  of  responsibilities  for 
plan  development,  implementation,  and 
enforcement  required  by  section  174(a) 
of  the  Clean  Air  Act,  as  amended. 

(c)  The  Governor  shall  certify,  where 
feasible,  the  metropolitan  planning 
organization  responsible  for  the 
continuing,  cooperative,  and 
comprehensive  transportation  planning 
process  required  under  23  USC 134  and 
the  Urban  Mass  Transportation  Act;  the 
organization  responsible  for  air  quality 
maintenance  planning;  or  the 
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organization  responsible  for  both.  In 
determining  the  feasibility  of  certifying 
such  an  organization,  the  Governor  shall 
also  consider  whether  the  organization 
gives  adequate  representation  to  local 
elected  officials  of  general  purpose 
governments  and  has  Eunawide  planning 
responsibilities  in  other  Federal 
environmental  or  planning  programs 
which  could  contribute  to  integration 
and  consolidation  of  planning  functions. 
Where  possible,  preference  should  be 
given  to  organizations  with  several 
program  responsibilities,  such  as 
comprehensive  planning  or  water 
quality  management.  Attention  is 
directed  to  Part  IV  of  the  Office  of 
Management  and  Budget  Circular  A-95 
(41  FR  2050)  which  encourages  the 
designation  of  established,  substate 
comprehensive  planning  agencies  as  the 
agencies  to  carry  out  Federally  assisted 
or  required  areawide  planning. 

(d)  The  Governor  shall  submit  the 
foUowing  information  to  the 
Administrator  of  the  EPA  through  the 
appropriate  EPA  regional  office.  The 
information  shall  be  made  available  for 
public  review  at  the  regional  office. 

(1)  A  list  of  all  air  quality  planning 
organizations  certified  pursuant  to 
section  174  within  the  State. 

(2)  A  description  of  the  geographic 
jurisdictions  of  these  organizations  by 
AQCR,  or  portion  thereof. 

(3)  A  general  description  of  the 
responsibilities  of  the  certified 
organizations. 

(4)  A  brief  discussion  of  the 
alternatives  investigated  for 
consolidation  of  environmental  and 
other  planning  functions,  and  the  basis 
for  the  selection  of  the  certified 
organization. 

(5)  A  brief  description  of  the 
consultative  process  leading  to  the 
selection  of  a  certified  organization, 
including  the  disposition  of  significant 
concerns  raised  by  participants. 

(e)  Within  60  days  following  a 
redesignation,  pursuant  to  section  107(d) 
of  the  Clean  Air  Act,  as  amended,  to 
nonattainment  of  any  AQCR  or  portion 
of  an  AQCR  designated  as  attainment  or 
unclassiBable  for  the  national  primary 
standard  for  carbon  monoxide  or  ozone 
the  State  and  elected  officials  of 
affected  general  purpose  local 
governments  shall  jointly  determine 
their  respective  responsibilities  in 
developing,  implementing,  or  enforcing 
portions  of  a  revised  implementation 
plan.  The  Governor  shall  certify,  within 
the  60-day  period  and  after  consultation 
with  local  officials,  the  organization 
responsible  for  developing  the  revised 
plan  or  portions  thereof  for  such  area. 
The  procedures  in  the  “Section  174 


Guidelines”  should  be  consulted  ki  the 
joint  determination  of  responsibilities 
and  In  the  certification  of  the 
organization.  The  organization  certiffed 
by  the  Governor  shall  be  a  locally 
designated  organization  unless 
agreement  among  local  officials  cannot 
be  achieved  in  time  to  make  the 
certification  within  the  60-day  period.  If 
no  agreement  is  reached,  the  Governor 
may  then,  after  consultation  with  local 
officials,  certify  an  organization  of  local 
officials  or  a  State  agency.  The 
implementation'plan  submitted  within 
nine  months -after  an  area  is  designated 
nonattainment  shall  include  the 
information  listed  in  §  51.241(d)(l)-(5). 

(f)  An  organization  certified  under  the 
provisions  of  this  section  shad  remain 
certified  until  the  Governor,  after 
consultation  with  elected  officials  of 
local  government  in  a  nonattainment 
area,  certifies  another  organization. 
Elected  officials  of  local  government 
may  make  written  request  to  the 
Governor  to  change  the  certified 
.organization  for  an  area.  The  request 
shall  contain  the  reasons  for  the 
proposed  change  and  the  replacement 
organization  proposed  for  certification. 
The  Governor  shall  consider  such 
requests  and,  if  he  or  she  finds  that  the 
reasons  are  compelling,  shall  send  a 
notice  of  the  proposed  change  to  the 
Regional  Administrator,  the  chief  official 
of  the  organization  to  be  replaced,  and 
elected  officials  of  major  general 
purpose  local  governments  in  the 
nonattainment  area.  The  notice  of 
proposed  change  shall  include  the 
reasons  for  the  change,  the  effective 
date  of  the  change,  the  effects  of  the 
change  on  development  of  necessary 
implementation  plan  revisions,  and  a 
revision  of  the  joint  determination  of 
responsibilities  developed  pursuant  to 
section  174(a)  of  the  Clean  Air  Act,  as 
amended,  llie  notice  of  proposed 
change  shall  be  made  available  for 
public  review  in  the  affected  area  for  at 
least  30  days  before  becoming  effective. 

§51.242  [Reserved] 

Continuing  Consultation  Process 
§  51.243  Consultation  process  objectives. 

Any  governmental  organization  that 
has  the  lead  responsibility  for 
development  of  one  of  the  State 
implementation  plan  elements  listed  in 
§  51.244  shall  provide  for  a  continuing 
intergovernmental  consultation  process 
in  carrying  out  those  responsibilities.  All 
affected  governmental  organizations 
should,  to  the  extent  feasible,  be 
involved  in  the  development  of  the 
process.  Already  established 
consultation  processes,  such  as  those 


established  under  §  51.241,  may  be  used, 
and  supplemented  if  necessary,  to  meet 
the  requirements  of  this  subpart.  A 
satisfactmry  consultation  process  must 
include  provisions  to  meet  the  folloudng 
objectives: 

(a)  Provide  for  infmmation 
dissemination  to  and  education  of 
relevant  organizations  and  individuals 
on,  at  least,  all  elements  of  the  State 
implementation  plan  identified  in 

S  51.244. 

(b)  I^ovide  an  opportunity  for  regular 
and  frequent  involvement  of  affected 
governmental  organisations  and  elected 
officials  in  development  of  all  elements 
of  the  revised  State  implementation  plan 
which  affect  their  area. 

(c)  Provide  an  opportimity  for  joint 
resolution  by  affected  governmental 
organizations  and  individuals  of  key 
issues  in  the  development  of  the  revised 
implementation  plan.  Key  issues  include 
determination  of  the  proportion  of 
emission  reductions  to  come  from 
stationary  and  mobile  sources;  selection 
of  mobile  and  stationary  source  control 
strategies;  and  determination  of 
responsibilities  among  State  and  local 
governments  for  implementation  and 
enforcement  particularly  where 
commitment  of  local  resources  will  be 
necessary. 

§  51.244  Plan  elements  affected. 

The  consultation  process  must  ensure 
consultation  during  preparation  of  the 
following  measures: 

(a)  Procedures  for  preconstruction 
review  of  major  stationary  sources  of  air 
pollution.  Preparation  of  such 
procedures  includes  the  development  of 
allocation  programs  for  aUowable 
emission  increments  for  attainment 
areas  and  growth  increments  or  banked 
emission  reductions  for  nonattainment 
areas. 

(b)  Transportation-related  planning 
procedures  and  control  measures. 

(c)  Procedures  and  control  measures, 
other  than  those  related  to 
transportation,  applicable  to 
nonattainment  areas. 

(d)  Measures  for  prevention  of 
significant  deterioration  of  air  quality, 
and  protection  of  visibility  in  Federal 
Class  I  areas. 

(e)  Air  quality  maintenance  measures. 

(f)  Delayed  compliance  orders 
described  in  section  113(d]  of  the  Clean 
Air  Act,  as  amended,  August  1977. 

(g)  Any  other  measures  required 
under  Part  C  or  Part  D  of  the  Act 

§  51.245  Organizations  and  officials  to  bs 
consulted. 

A  continuing  intergovernmental 
consultation  process  established  in 
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accordance  with  $  51.243  shall  ensure 
the  involvement  of  the  following 
organizations  or  individuals  whenever 
the  interests  for  which  they  are 
responsible  are  directly  or  indirectly 
affected: 

(a)  State,  areawide,  and  local  agencies 
responsible  for  air  pollution  control, 
health  planning,  transportation  planning, 
energy  planning,  manpower  planning, 
economic  and  community  development, 
housing  planning,  coastal  zone  ^ 
management,  solid  waste  management, 
and  water  quajity  management. 

(b)  Elected  ofHcials  of  local 
government. 

(c) 'Federal  land  managers  having 
authority  over  lands  affected  by  State 
implementation  plans. 

(d)  Any  other  affected  governmental 
organizations  that  may  be  responsible 
for  implementing  or  ei^orcing  the  plan 
element  being  developed. 

§51.246  Timing. 

The  continuing  intergovernmental 
consultation  process  shall  apply  to  any 
measure  related  to  the  plan  elements  in 
§  51.244  adopted  after  December  18, 

1979.  The  State  implementation  plan  shall 
be  revised  to  provide  an  opportimity  for 
Federal,  State  and  local  involvement  in 
such  a  consultation  process  no  later 
than  December  18, 1979. 

§  51.247  Hearing*  on  consultatton 
process  violation*. 

(a)  Where  a  majority  of  elected 
ofHcials  of  any  local  government 
affected  by  a  plan  element  listed  in 

§  51.244  contend  that  they  have  been 
improperly  excluded  from  consultation 
on  that  element,  they  may  petition  the 
EPA  Regional  Administrator  to  hold  a 
hearing  on  the  matter.  Upon  receipt  of 
the  petition,  the  Regional  Administrator 
shall  request  from  the  responsible  State 
agency  a  formal  response  to  that 
petition.  After  evaluation  of  the  State’s 
response  to  the  petition,  the  Regional 
Administrator  shall  make  a 
determination  whether  to  hold  a 
hearing.  If  a  hearing  is  held,  the 
transcript  and  the  State’s  response  shall 
be  forwarded  to  the  Administrator  for 
consideration  when  approving  or 
disapproving  the  plan  elements.  If  no 
hearing  is  held,  the  Regional 
Administrator’s  determinatimi,  together 
with  the  State’s  response,  shall  similarly 
be  forwarded  to  the  Administrator. 

(b)  The  other  organizations  or 
individuals  involved  in  preparing  the 
plan  element  or  otherwise  affected  by  it 
shall  be  given  notice  of  the  hearing  and 
afforded  an  opportunity  to  participate  in 
it. 


Relationship  of  Plan  to  Other  Planning 
and  Management  Programs 

§  51.246  Coordination  with  other 
programs. 

(a)  A  governmental  organization  that 
has  a  major  responsibility  for 
developing  any  of  the  State 
implementation  plan  elements  listed  in 
§  51.244  shall  coordinate  with  other 
planning  and  management  programs 
substantially  affecting  or  affected  by 
such  elements  through  the  development 
of  procedures,  or  the  use  of  existing 
procedures,  to  ensure  the  following: 

(1)  Use  of  common  data. 

(2)  Coordination,  and  where  possible, 
integration  of  work  programs. 

{3)  Use,  where  possible,  of  conunon 
public  participation  and  information 
programs. 

(5)  Incorporation  of  appropriate  air 
quality  criteria  as  a  factor  in  other 
planning  and  management  programs. 

(6)  Consideration  of  other  community 
objectives  in  development  of  air 
pollution  control  strategies. 

(b)  The  coordination  procedures  shall 
include  a  process  for  determining 
conformity  between  the  State 
implementation  plan  and  other  plans 
and  programs,  such  as  those  pertaining 
to  transportation,  land  use,  solid  waste, 
water  quality,  or  community 
development,  substantially  affecting  or 
affected  by  the  implementation  plan. 
Existing  procedures  should  be  used, 
'where  feasible.  The  State 
implementation  plan  shall  include  a  list 
of  any  memoranda  of  imderstanding 
developed,  as  part  of  that  process, 
among  the  agencies  responsible  for 
development,  implementation,  or 
enforcement  of  air  quality  plans.  The 
provisions  of  items  3a  through  d.  Part  IV 
of  the  Office  of  Management  and  Budget 
Circular  A-95  shall  be  considered  in  the 
preparation  of  memoranda  of 
understanding. 

§  51.249  IRessrvsd] 

§  51.250  Transmittal  of  information. 

Each  plan  shall  provide  assurances 
that  the  governmental  organization 
having  primary  responsibility  for 
implementing  national  ambient  air 
quality  standards  in  any  AQCR,  or 
portion  thereof,  will  promptly  transmit 
to  other  organizations  having  similar  or 
related  responsibility  in  the  same  or 
other  States,  information  on  factors  (e.g., 
construction  of  new  industrial  plants) 
which  may  signifrcantly  affect  air 
quality  in  any  portion  of  such  AQCR  or 
in  any  adjoining  AQCR. 


§  51.251  A-99  CIsaringhous*  review. 

The  organization  responsible  for 
developing  the  State  implementation 
plan  revision  shall  submit  a  draft  of  any 
major  implementation  plan  revision 
including  any  of  the  six  elements  listed 
in  §  51.244  to  the  cognizant  State  and 
areawide  clearinghouses  as  established 
under  the  Office  of  Management  and 
Budget  Circular  A-95,  for  review  and 
comment  for  a  period  of  45  days.  The 
draft  plan,  or  portions  thereof,  shall  be 
submitted  to  Ae  A-95  clearinghouse 
either  prior  to  or  concurrent  with 
aimouncement  of  public  hearings  on  the 
plan.  Comments  received  from  the 
clearinghouse  within  that  45-day  period 
shall  be  considered.  The  organization 
initiating  the  plan  revision  shall  retain 
copies  of  these  comments  for  inspection 
by  the  Administrator  and  the  public. 

§  51.252  Summary  of  plan  developmsnt 
participation. 

An  organization  with  responsibility 
for  the  development  of  all  or  a  portion  of 
the  implementation  plan  elements  listed 
in  §  51.244  shall  include  in  the  plan: 

(a)  A  summary  of  the  procedures  used 
to  involve  the  general  public,  public  and 
special  interest  groups  having  a  major 
interest  in  the  program,  local  and 
areawide  governmental  organizations, 
elected  officials  of  local  governments. 
State  agencies  and  the  State  legislatiu^, 
and  Federal  land  managers  in  Ae 
development  of  the  plan  revision. 

(b)  A  discussion  of  any  significant 
comments  raised  during  the  consultation 
process,  including  those  received  in  the 
A-95  clearinghouse  or  in  any  public 
hearing  held  on  the  plaiL  The  discussion 
shall  include  a  description  of  the  final 
disposition  of  such  points. 

CSean  Air  Act  Section  174  Guidelines 

'  Guidance  on  Designation  of  Lead  Planning 
Organizations  for  Nonattainment  Areas  and 
on  Determination  of  Interagency 
Responsibilities,  Diecember  1977,  Issued 
Jointly  by  The  U.S.  Environmental  Protection 
Agency  and  The  U.S.  Department  of 
Transportation  Washington,  D.C. 
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Appendix  B.  Section  174. 

Genera]  questions  on  any  of  the  material 
covered  by  this  guideline  should  be  sent  to 
the  Office  of  Transportation  and  Land  Use 
Policy  (AW-44S),  U.S.  Environmental 
Protection  Agency.  401 M  Street,  S.Wm 
Washington.  O.C  20460.  Attention:  Ms. 

Martha  Burice.  Ms.  Burke's  telephone  number 
is  (202)  755-057a  Questions  concerning 
specific  state  or  lo^  areas  should  be 
directed  to  the  appropriate  EPA  regional 
office. 

1.  Introducdon 

1.1  Applicability. 

These  guidelines  are  applicable  to  aD 
metropolitan  area  regions  or  portions  of 
regions  where  the  national  ambient  air 
quality  standards  for  photochemical  oxidants 
or  carbon  monoxide  will  not  be  attained  by 
July  1. 1679. 

1.2  Purposes. 

The  purposes  of  these  guidelines  include: 

1.  To  recommend  proc^ures  and  criteria 
for  determining  a  lead  agency  to  be 
responsible  for  coordinating  the  preparation 
of  the  implementation  plan  revisions  called 
for  by  the  1877  amendments  to  the  Qean  Air 
Act  (Pub.  L  95-65)  in  metropolitan  area 
regions  where  carbon  monoxide  or 
photochemical  oxidant  standards  will  not  be 
attained  by  July  1979. 

2.  To  assist  state  and  local  governments  in 
identifying  the  initial  planning, 
implementation,  and  enforcement 
responsibilities  fiw  the  plan  revisions  and  in 
establishing  a  process  for  further  definition  of 
responsibilities  as  development  of  the 
revisions  progresses. 

3.  To  encourage  further  coordination  and 
consolidation  of  federally  sponsored  planning 
programs.  This  includes  the  integration  of  the 
new  transportation  related  air  quality 
requirements  under  Pub.  L  95-95  into  the 
transportation  planning  process  required  by 
fedei^  transportation  grant  statutes. 

1.3  Background. 

On  August  7, 1977,  President  Carter  signed 
into  law  the  first  comprehensive  amendments 
to  the  Clean  Air  Act  since  1970.  Among  the 
more  important  changes  in  the  Qean  Air  Act 
are  provisions  encouraging  local  govermnents 
and  organizations  of  local  elected  officials  to 
assume  additional  responsibilities  in  the 
development,  implementation,  and 
enforcement  of  plans  to  attain  national 
ambient  air  quality  standards.  Such  plans 
were  first  required  under  the  1970 
amendments  to  the  Gean  Air  Act.  The  1977 
amendments  require  plan  revisions  for  areas 
where  standards  have  not  been  attained. 

The  assumption  of  additional 
responsibilities  by  local  governments  and 
local  officials  is  specifically  encouraged  in 
those  areas  where  photochemical  oxidant 
and  carbon  monoxide  standards  will  not  be 
attained  by  July  1, 1979  (section  174(a)).  The 
first  identification  of  nonattainment  areas  for 
these  and  other  pollutants  under  the 
requirements  of  die  1977  amendments  must 
have  been  made  by  states  by  December  5, 
1977.  The  Administrator  of  the  Environmental 
Protection  Agency  (EPA)  must  publish  a  list 


of  these  areas,  with  any  modifications  he 
deems  necessary,  by  February  3, 197a 

For  areas  where  standards  for 
photochemical  oxidants  and  carbon 
monoxide  will  not  be  attained  by  July  1, 1979, 
state  and  local  elected  officials  must  JoinUy 
determine  by  February  7, 187a  their 
respective  responsibiUdes  for  the  plan 
revisions  necessary  to  attain  standards  by 
the  new  deadlines  in  the  1977  amendments. 
The  plan  elements  for  which  responsibilities 
are  to  be  Jointly  determined  encompass 
control  measures  for  all  pollutants  for  whi(A 
standards  have  not  been  attained,  not  just 
photochemical  oxidants  and  carbon 
monoxide. 

The  amendments  require  that,  where 
possible,  the  implementation  plan  revisions 
be  prepared  by  an  organization  of  local 
elected  officials  designated  by  agreement  of 
local  governments.  Ilie  amen^ents  strongly 
encourage  preparation  by  the  organization 
now  responsible  for  transportation  planning 
under  section  134  of  title  23,  U.S.C..  or  for  air 
quality  maintenance  planning  (or  for  both). 
The  designated  organization  and  its 
responsibilities  must  be  certified  by  the  state 
(or  states  if  an  interstate  area  is  involved). 
Where  local  governments  have  not  reached 
agreement  by  February  7, 1978,  the  governor 
must,  in  consultation  with  the  elected 
officials  of  local  governments  in  the  affected 
area,  designate  an  organization  of  local 
elected  officials  or  a  state  agency  to  prepare 
the  plan  revisions.  The  designation  by  the 
governor  must  be  in  accordance  with  the 
joint  determination  of  responsibilites  made 
by  state  and  local  elected  officials. 

The  governor  must  under  regulations 
which  the  EPA  will  propose  during  December 
1977,  submit  a  notice  to  the  EPA  certifying  the 
designated  agency  for  each  nonattainment 
area  or  identifying  the  organization  that  he  or 
she  has  designated.  The  notice  must  include  a 
brief  summary  of  the  process  involved  in 
selecting  the  designated  agency.  A  more 
detailed  documentation  of  die  selection 
process  shall  be  included  as  part  of  the  plan 
revisions  to  be  submitted  to  the  EPA  by 
January  1, 1979.  Evidence  of  the  involvement 
of  state  legislatures  and  local  governments  is 
required  as  part  of  the  plan  revision  submittal 
(section  172(b)(9]). 

Only  organizations  of  local  elected  officials 
of  general  purpose  governments  certified  by 
the  governor  will  be  eligible  for  the  grants 
authorized  under  section  175  of  the 
amendments.  In  each  urban  area  which  is 
wholly  or  pa^aUy  classified  as  a 
nonattainment  area,  only  one  organization 
will  be  eligible  to  receive  a  grant.  The 
organization  receiving  die  grant  may  use  the 
grant  funds  to  support  plan  revision  activities 
carried  out  by  other  governmental 
organizations,  public  interest  groups,  or 
private  consultants. 

In  addition  to  further  defining  the  process 
for  implementation  of  the  Gean  Air  Act 
amendments,  the  EPA  and  the  Department  of 
Transportation  also  encourage  in  these 
guidelines  further  coordination  and 
consolidation  of  federally  sponsored  planning 
programs.  Such  encouragement  is  consistent 
with  President  Carter's  Environmental 
Message  of  May  1977  and  with  subsequent 


actions  taken  by  die  Rresident  to  eltminate. 
consolidate,  or  simplify  federal  planning 
requirements.  The  Environmental  Message  in 
part  stressed  the  need  for  improved 
implementation  of  environmental  laws 
through  more  efficient  delivery  of  federally 
funded  programs.  The  encouragement  for 
coordinirtion  and  consolidation  does  not 
imply  the  advocacy  of  any  particular 
in^tudonal  mech^mi.  A  wide  variety  of 
mechanisms  ranging  from  concentration  of 
authority  or  responsibility  in  a  single 
organization  to  development  of  memoranda 
of  understanding  among  several 
organizations  are  available  to  achieve  the 
same  objectives. 

2.  Selection  of  a  Lead  Planning  Oiganixation 
2.1  Criteria  for  Selecting  an  Organization. 

These  guidelines  are  intended  to  assist 
state  and  local  officials  in  reaching 
agreement  on  the  lead  planning  organization 
to  be  responsible  for  plan  revisions  called  for 
by  the  1977  Gean  Air  Act  amendments.  The 
role  of  the  lead  planning  organization  may 
vary  from  developing  almost  all  elements  of 
the  plan  revision  to  acting  as  a  forum  for 
decisionmaking  by  elected  officials  on 
elements  developed  almost  entirely  by  other 
organizations.  In  most  instances  the  lead 
organization  will  probably  develop  some 
elements,  coordinate  the  devriopment  of 
other  elements,  and  serve  as  a  forum  for 
deciding  the  ultimate  nature  of  the  plan 
revisions. 

The  amendments  require  that,  where 
feasible,  the  organization  designated  and 
certified  to  prepare  the  plan  revisions  shall 
be  (1)  the  metropolitan  planning  organization 
(MTO)  responsible  for  the  continuing, 
cooperative,  and  comprehensive 
transportation  planning  process  for  the 
afiected  area;  (2)  the  organization  responsible 
for  the  air  quality  maintenance  planning 
process;  or  (3)  an  organization  responsible  for 
both  planning  processes.  Coordination  of  the 
development  of  a  plan  revision  with  the  MPO 
transportation  planning  process  is 
particulariy  important  in  those  nonattainment 
areas  where  transportation  control  measures 
appear  necessary  to  attain  standards.  Only 
through  the  MPO  process  can  the  federal 
funds  available  under  Federal  Highway 
Administration  and  Urban  Mass 
Transportation  Administration  programs  be 
used  to  implement  necessary  transportation 
managemaat  measures  and  capital  projects. 

The  Administrator  of  the  EPA  also  strongly 
encourages  that,  in  addition  to  meeting  the 
requirements  described  above,  the 
designations  made  pursuant  to  section  174 
contribute  to  a  consolidation  within  a  single 
organization  of  responsibilities  for  air  quality 
planning  and  for  oAer  environmental 
planning  carried  out  under  federal  laws 
administered  by  the  EPA.  These  laws  include 
the  Federal  Water  Pollution  Gmtrol  Act  the 
Safe  Drinking  Water  Act  and  the  Resource 
Gmservation  and  Recovery  Act  The  EPA 
believes  that  where  properly  applied, 
consolidation  of  environmental  planning 
efforts  is  an  essential  step  in  the  development 
of  comprehensive  environmental  strategies 
that  are  able  to  take  into  account  the 
interrelated  nature  of  environmental 
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problems.  Comprehensive  strategies  can  also 
result  in  a  more  efficient  and  effective  use  of 
resources  in  achieving  environmental 
benefits. 

The  following  criteria  should  be  considered 
by  local  elected  officials  and  by  the  governor 
when  determining  the  lead  planning 
organization  for  urban  nonattainment . 
regions: 

1.  The  organization  should  be  the  forum  for 
cooperative  decisionmaking  by  principal 
elected  offidals.of  general  purpose  lo<»l 
governments.  The  principal  elected  officials 
of  general  purpose  local  governments  should 
have  adequate  (preferably  majority  or  larger) 
representation  in  the  organization  but 
membership  need  not  be  limited  to  them  or 
their  designees.  There  should  be  participation 
by  agencies  that  may  be  respoiuible  for 
implementation  of  portioru  of  the  plarL 

2.  The  organization  should  have  a  plaiming 
jurisdiction  that  includes  the  current 
urbanized  area  and  the  area  likely  to  be 

'  urbanized  at  least  over  the  period  to  be 
covered  by  the  revised  plaiL 

3.  The  organization  should  have  the  ability 
to  produce  the  necessary  plan  revision  for  the 
platming  jurisdiction  described  above  by  the 
January  1, 1979  submittal  deadline.  The 
organization  should  have  the  capability  to 
perform  the  necessary  analysis  and  plaiming 
tasks  itself  or  be  able  to  enter  into  binding 
agreements  with  other  organizations  to 
perform  such  tasks. 

4.  The  organization  should  have  the 
capability  to  coordinate  the  development  of 
the  plan  revision  with  other  relevant  planning 
processes,  if  it  does  not  have  responsibility 
for  those  processes,  and  with  agencies  that 
may  have  respoiuibility  for  implementation 
or  enforcement  Relevant  planning  processes 
include  the  continuing,  cooperative,  and 
comprehensive  plarming  process;  other 
enviroiunental  planning  processes  assisted 
through  EPA-administered  programs;  and 
comprehensive  planning  processes 
established  in  accordance  with  Part  IV  of  the 
Office  of  Management  and  Budget  Circular 
A-gS  (41  FR  2052). 

2.2  The- Selection  Process. 

Local  governments  within  a  nonattainment 
area  for  photochemical  oxidants  or  carbon 
monoxide  may,  by  agreement  designate  an 
organization  of  elected  officials  of  local 
government  to  prepare  the  plan  revision  for 
the  pollutants  for  which  standards  in  that 
area  have  not  been  attained.  A  resolution  by 
the  governing  body  of  an  organization 
meeting  the  criteria  in  section  2.1  of  these 
guidelines  is  sufficient  to  demonstrate 
agreement  of  local  governments.  Such  a 
designation  must  be  submitted  to  the 
governor  by  February  7, 1978.  Local 
governments  intending  to  designate  an 
organization  should  consult  with  the  state 
during  the  designation  process. 

If  local  governments  agree  on  an 
organization  by  February  7. 1978,  the 
governor  shall  certify  that  organization  by 
April  1, 1978,  unless  he  or  she  finds  that  the 
designated  organization  does  not  meet  the 
criteria  in  section  2.1.  If  local  governments 
have  initiated,  but  have  not  completed, 
designation  of  an  organization  by  February  7. 


1978,  they  should  inforn  dicgavsnior  thid  an 
on-going  process  exists. 

If  loc^  governments  are  unable  to  agree  by 
February  7  on  a  single  lead  organization  of 
local  elected  offid^  to  be  respotuible  for 
the  coordination  of  the  plan  revision,  the 
governor  dudL  in  consultation  with  local 
elected  ofildais  of  general  pUipose*  local 
governments,  designate  an  organizatioa  or  a 
state  agency  by  April  1, 197ft  If  more'thmi 
one  oigairization  meeting  firecriteria'in 
section  2.1  is  self-designated  in  an  area  and 
proposed  to  die  governor  for  cerdficadoB,  the 
governor  shall  certify  the  organization  widch, 
in  his  or  her  opinion,  is  most  capable  of 
completing  the  required  plan  reviskma. 

The  governor  may  designate  a  state,  loeaL 
or  regional  agency,  but  d^  desigmdon  shall 
be  in  accordance  with  die  joint  determinadoB 
of  responsibilities  required  by  section  174  of 
the  Qean  Air  Act  amendments  and  dfscussed 
in  the  following  section  of  diese  guidelines,  fat 
making  a  designation,  the  governor  shaH  take 
into  consideration  any  on-going  process  of 
local  designation  in  existence  on  February  7, 
1978,  even  thou^  no  formal  agreement 
among  local  governments  haabeen  readied. 

The  governor  shall  submit  to  die 
Administrator  of  the  EPA  by  April  1, 197ft 
throu^  the  appropriate  EPA  regional  office,  a 
list  of  all  organizations  or  agencies  certified 
or  designated  within  the  state,  a  description 
of  the  geographic  jurisdictions  of  these 
organizations  and  agendes,  and  a  general 
description  of  their  responsibilities. 
Regardless  of  the  agency  finally  designated 
or  certified,  the  dedsions  should  refled  an 
examination  of  ail  reasonable  alternatives  for 
consolidation  of  environmental  and  other 
planning  fimctions.  The  submission  should 
indude  a  brief  discussion  of  the  alternatives 
investigated  and  the  basis  for  the  ultimate 
choice.  If  the  organization  designated  or 
certified  by  the  governor  is  not  one  of  the 
organizations  encouraged  by  the  amendments 
and  by  the  Administrator  in  these  guidelines, 
the  reasons  that  sudi  an  organization  should 
not  have  the  lead  req;>onsibility  for  planning 
should  be  specifically  address^  More 
detailed  descriptions,  innluding 
documentation  of  the  consultation  that 
occurred,  shall  be  submitted  by  January  1. 
1979  with  the  implementation  plan  revision. 

ft  Joint  Detenninadon  of  Responsibffities 

fti  Joint  Determination  Process. 

The  detenninatioa  of  responsibilities  made 
jointly  by  state  and  local  elected  officials  will 
necessarily  have  to  be  relatively  general  for 
many  areas.  The  nature  and  extent  of  the  air 
quality  problem  may  not  be  adequately 
defined  by  the  Febrmry  7, 1978  deadline 
specified  in  the  amendments.  In  addition,  the 
planning  process  guidelines  for 
photochemical  oxidant  and  carbon  monoxide 
nonattainment  areas,  required  to  be  prepared 
by  the  EPA  also  by  February  7,  will  not  be 
available  for  consideration  in  the  joint 
determinations.  The  nature  of  the  process 
recommended  in  the  EPA  guidelines  should 
influence  the  ultimate  determination  of 
responsibilities. 

^cause  agency  responsibilities,  especially 
for  plan  implementation  and  enforcement 
will  undoubtedly  change  or  become  more 


specific  by  thn  time  apian  revision  is  actually 
submitted  to  the  EPAibr  ^nmvaL  the 
determination  of  responsibifities  should  be 
viewed  as  a  procesa.  the  first  phase  of  which 
is  to  .be  completed  by  February  7, 1978.  The 
final  produet  of  the  jpint  determination 
process  should  be  i^uded  as  part  of  the 
plan  revision  submitted  by  January  1, 1979. 
Possible  steps  in  this  phased  process  are  set 
forth  below.  Because  institutional 
arrangements  differ  fiom  region  to  region  and 
from  state  to  state,  spedfication  of  a 
generally  applicable  process  for  jpint  state- 
local  determination  of  agency  responsibilities 
is  not  possible. 

Many  state  and  local  governments  already 
have  initiated  such  a  process.  As  long  as  tiie 
approach  taken  provides  for  substantial 
involvement  of  ^  parties^ocal 
governments#  regioiial  agencies,  and  state»>- 
fmd  results  in  the  identification  of  agencies 
and  responsibilities  as  described  in  these 
guidelines,  such  an  existing  process  is 
sufficient  to  meet  tiie  requirements  of  section 
174(a).  The  activities  described  in  the 
following  section  should  be  completed  by 
February  7, 1978  to  comply  with  the 
requirements  of  section  174, 

3.2  Notification  (^Affected  Governmental 
Otganizationa. 

The  state  should,  by-correspondence  or - 
otiier  eMidihshed  notffication  procedures, 
ensure  that  all  affected  governmental 
orgamzations  within  the  nonattainment 
region  are  infbmned  of  the  purpose  and 
schedule  of  the  joint  determination  process. 
In  many  inatqnoas,  an  entire  state  may  be 
designated  as  a  nonattainmeat  area 
photochemical  oxidants.  However,  many 
control  strategies  will  still  genwally  focus  on 
urban  re^ons.  As  a  minimum,  the  following' 
organizations  should  be  notified  in  each 
region: 

a.  General  purpose  local  governments. 

b.  Organizations  of  local  elected  nffiriaU 
(including  all  metropolitan  planning 
orgamzatiou^ 

c.  Air  pollution  control  agencies  (including 
the  agency  or  agencies  responsible  for  air 
quality  maintpnanca  plaiming). 

(L  Aieawide  A-Gfi  clearinghouses. 

e.  Areawide  and'statewide  water  quality 
planning  aganripa  designated  under  apnlinp 
206  of  the  Federal  Water  Pollution  Control 
Act 

f.  Areawide  solid  waste  management 
agencies. 

g.  Areawide  comprehensive  planning 
agencies. 

h.  Coastal  management  agencies. 

L  Interested  citizen  groups. 

3.3  Establishment  of  a  Determination 
Process. 

The  state  should  ensure  the  establishment 

a  process  for  detennination  of  agency 
responsibilities  that  will  provide  state  and 
local  elected  offidals  of  all  major  political 
subdivisioBS  within  a  region  with  an 
opportunity  for  substantial  involvement  and 
that  will  enable  the  concerns  of  these 
officials  to  be  adequately  addressed,  lliis' 
may  be  done  throi^  a  vwiety  of 
mechanisms  inchufing.tiie  establishment  of 
task  forces  with  state  andiocal  govemmss! 
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representatives  and  the  use  of  public 
meetings  or  hearings  with  elected  ofHcials  of 
all  major  general  purpose  local  governments 
within  the  affected  regions  invited.  Where 
appropriate,  existing  forums  such  as  meetings 
of  organizations  of  local  elected  officials  or 
meetings  of  air  quality  maintenance  policy 
advisory  groups  should  be  used  in  the 
determination  process. 

All  state  and  local  officials  participating  in 
the  determination  of  agency  responsibilities 
should  have  the  opportunity  to  propose 
agencies  and  their  respective  hmctions.  All 
proposals  should  be  made  available  to 
affected  agencies  and  the  general  public  for 
comment. 

3.4  Formal  Indentification  of  Responsibilities. 

The  initial  joint  determination  of 
responsibilities  shall  at  a  minimum  establish 
which  level  of  government  (although  not 
necessarily  the  specific  agency) — the  state, 
local  governments,  regional  agencies  or  any 
combination  of  these — shall  be  responsible 
for:  (1)  the  development  of  an  accurate, 
comprehensive,  and  current  emission 
inventory;  (2)  the  completion  of  an  air  quality 
analysis,  using  modeling  techniques,  to 
determine  the  level  of  control  needed  to 
attain  standards;  and  (3)  the  evaluation  and 
selection  of  control  strategies  for  mobile 
sources,  point  sources,  and  area  sourcbs.  An 
initial  assignment  of  responsibilities  for 
implementation  and  enforcement  must  be  . 
considered.  However,  it  is  expected  that  the 
final  determination  of  such  responsibilities 
will  occur  after  the  measures  to  be  included 
in  the  plan  revision  have  been  relatively  well 
defined. 

When  agreement  is  reached  among  the 
state  and  the  participating  local  elected 
officials,  memoranda  of  understanding  or 
other  comparable  joint  acknowledgements  of 
responsibilities  should  be  signed.  Because 
duties  and  responsibilities  for  ‘ 
implementation  and  enforcement  of  plan 
revisions  may  change  as  development  of  the 
plan  revisions  proceeds,  the  determination  of 
agency  responsibilities  need  not  be 
incorporated  in  the  state  implementation  plan 
until  the  revisions  are  submitted  for  federal 
approval.  The  initial  determination  of 
responsibilities  made  by  February  7, 1978,  to 
meet  the  requirements  of  section  174,  should 
be  submitted  by  April  1, 1978,  to  the  EPA 
with  the  certihcations  of  lead  planning 
organizations  discussed  in  section  2  of  these 
guidelines. 

Appendix  A— List  of  Key  Dates 


Data  Action 


August  7, 1977 _  Ctaan  Air  Act  amandmenta  are 

signed  into  iaw. 

December  S,  1977 -  States  identify  nonattaintnent  areas. 

February  3, 1978 — EPA  pubkahes  list  of  nonattainmont 

February  7, 1978 _  Local  gooemments  designate 

organoations  of  local  ofSciels. 

Stats  and  local  eloctad  officials 
complete  joint  determinatione  of 
reaponaSiilities. 

Aprs  1, 1978 -  Governors  transmit  to  EPA 

certification  of  Isad  planning 
organizations  and  joint 
determinations  of  reaponsSietiea. 
Qovamors  transmit  to  EPA  plan 
reviaion  for  ramettainmara  araaa. 


Appendix  B — Section  174 
Planning  procedures 
42  use  7504 
Consultation 

“Sec.  174.  (a)  Within  8ix  montha  after  the 
enactment  of  the  Clean  Air  Act  Amendments 
of  1977,  for  each  region  in  which  the  national 
primary  ambient  air  quality  standard  for 
carbon  monoxide  or  photochemical  oxidants 
will  not  be  attained  by  July  1, 1979,  the  State 
and  elected  ofTicials  of  affected  local 
governments  shall  jointly  determine  which 
elements  of  a  revised  implementation  plan 
will  be  planned  for  and  implemented  or 
enforced  by  the  State  and  which  such 
elements  will  be  planned  for  and 
implemented  or  enforced  by  local 
governments  or  regional  agencies,  or  any 
combination  of  local  governments,  regional 
agencies,  or  the  State.  Where  possible  within 
the  time  required  under  this  subsection,  the 
implementation  plan  required  by  this  part 
shall  be  prepared  by  an  organization  of 
elected  officials  of  local  governments 
designated  by  agreement  of  the  local 
governments  in  an  affected  area,  and 
certiHed  by  the  State  for  this  purpose.  Where 
such  an  organization  has  not  been  designated 
by  agreement  within  six  months  after  the 
enactment  of  the  Clean  Air  Act  Amendments 
of  1977,  the  Governor  (or,  in  the  case  of  an 
interstate  area.  Governors),  after  consultation  ' 
with  elected  officials  of  local  governments, 
and  in  accordance  with  the  determination 
under  the  First  sentence  of  this  subparagraph, 
shall  designate  an  organization  of  elected 
officials  of  local  governments  in  the  affected 
area  or  a  State  agency  to  prepare  such  plan. 
Where  feasible,  such  organization  shall  be 
the  metropolitan  planning  organization 
designated  to  conduct  the  continuing, 
cooperative  and  comprehensive 
transportation  planning  process  for  the  area 
under  section  134  of  title  23,  United  States 
Code,  or  the  organization  responsible  for  the 
air  quality  maintenance  planning  process 
under  regulations  implementing  this  section, 
or  the  organization  with  both  responsibilities. 

“(b)  The  preparation  of  implementation 
plan  provisions  under  this  part  shall  be 
coordinated  with  the  continuing,  cooperative, 
and  comprehensive  transportation  planning 
process  required  imder  section  134  of  title  23, 
United  States  Code,  and  the  air  quality 
maintenance  planning  process  required  under 
section  110,  and  such  planning  processes 
shall  take  into  account  the  requirements  of 
this  part 

Ante,  pp.  691-896 
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